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The role of the Auditor-General in public sectorac  countability

The Auditor-General is the auditor of about 400®lmuentities, including government

departments, Crown entities of all kinds, localhawities and their subsidiaries, state-
owned enterprises, port companies, licensing tresisimunity boards, cemetery trusts,
as well as a long list of “miscellaneous” bodiese \Audit everything from the Crown

financial statements, Air New Zealand, and the Sumd, through to the Patriotic and
Canteen Funds Board and the Riccarton Bush Trustees

The day to day work of the office therefore givesauvery broad view of public sector
activities. Given the nature of auditing, it is@lguite a deep and detailed view. A good
auditor understands the entity, as well as its a0 The process of giving an audit
opinion on financial statements also involves fargna view on the health and reliability
of an organisation’s governance and managemergragst

That is even more so for the public sector audifs.well as the ordinary work of
providing assurance over the financial statemeRts)iament has directed the public
sector auditor to take on a broader set of asseramwtions. The Public Finance Act,
Crown Entities Act and Local Government Act all weg us to audit the non-financial
performance information included in annual repertthe information on how they are
planning their work, organising resources, and m&ag performance, over time. The
Local Government Act 2002 also requires us to atiditinformation contained in Long
Term Council Community Plans — the future finangabjections that underpin the 10
year plans that local authorities must produce. Aod own Act, the Public Audit Act
2001, gives us a performance audit function undechvwe can examine effectiveness
and efficiency, compliance with statutory obligaso waste, probity and financial
prudence. That Act also gives us capacity to caumtyother audit services, and to inquire
into any matter concerning an entity’s use ofésources.

This reference to inquiries reflects the long tiiadi of the office being asked to look into
matters of public concern in public entities, pararly if there is a financial or probity
aspect to the concerns. Examples from (relativedggnt memory include inquiries into
Te Wananga o Aotearoa, Cambridge High School, Ressstrong’s expenses, Donna
Awatere-Huata’s financial dealings, the ‘flak jatkenquiry, contracting practices in the
Ministry of Health, and various parliamentary fumglissues. We’'ve also in the last year
looked at the controls around the funding for thesible development of a new stadium
in Dunedin, examined allegations of impropriety asygsfunction at the West Coast
Development Trust, and reviewed the decisions nradelation to the purchasing back of
regulatory service functions at Queenstown Lakestriot Council.
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The Auditor-General is not an avenue for formablegview. But the office clearly has a
significant role as a public sector accountabilitgchanism. Across all parts of our work,
we regularly look at issues that have a public timension to them or which might
equally be examined through a judicial review |lefsd the general audit discipline also
includes a standing professional requirement tesssthe adequacy of an organisation’s
compliance with legal obligations. This is parttbé overall task of providing assurance
over the health and reliability of management systeand is specifically covered in
auditing standards produced by the Institute ofr@nad Accountants of New Zealand
and by the Auditor-General.

For public lawyers, the inquiry function is the rmessible and is likely to be the most
relevant part of the Auditor-General’'s work. In giiee we often function as a first port of
call for people concerned about a decision-makingegss, particularly if it involves
public sector spending or contract management,uestipns about the management of
conflicts of interest. Like the Ombudsmen, askimg tAuditor-General to look at
something is effectively free for the correspond®é don’t carry out a full inquiry into
every issue that gets raised with us, but we alvdmysome preliminary work to see if
there is a significant issue that warrants attentio can therefore be a useful way of
getting a quick independent view on the nature adsfble problems. A review by the
Auditor-General does not and cannot change whahbppened, as the only powers of
the office are to report and to recommend. Buait encourage entities to change future
behaviour and sometimes to address possible failimgpast processes. Public reporting
can produce results.

The other functions of the office intertwine withetinquiry work, in a way that is often
not very visible. When people write to us we tryriake a strategic assessment about how
best to respond. Sometimes we choose to look assie directly in a specific inquiry,
and sometimes we refer the issue to the auditked¢p an eye on more generally or to do
some additional work in the context of the annualia The pattern of issues being raised
with us can also feed into the development of augoing programme of performance
audits, and into the process of determining whatweegoing to ask auditors generally to
look at in their annual audit work across a seotoa period of time. It also informs our
decisions on which topics might benefit from thelpzation of a new or updated good
practice guide.

There is no explicit function of producing good ¢gifee guides in our legislation, but it is
a natural flow-on from the rest of our work. We puit these guides to give people easy
access to the thinking and expectations that getldped, particularly in our inquiry and
performance audit work — for example on conflictsnterest. It is basic to auditing that
you should set out in advance the expectationsnagavhich you will be assessing
performance, and good practice guides thereforeigwous with a valuable benchmark
for assessing performance in areas that do not faweal standards elsewhere. They
also, most importantly, are designed to help pudttiities do the right thing.

The Auditor-General’s interest in procurement and o ther funding
arrangements

The way in which public funds are administered tiglo both grant programmes and
procurement contracts is a regular cause of conaard is frequently the subject of
complaints to this office. Substantial amounts wblgc money are involved. The Auditor-
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General is therefore overseeing an expanding pmugeaof work to examine policies and
practice in this area and to support wider govemtrratiatives to improve performance.

In June 2006, we published a good practice guidaunding arrangements with NGOs,
and earlier that year we completed a performanchkt am the administration of grant
programmes by the Foundation for Research, SciandeTechnology. In 2006/07, we
followed that up with a performance audit of Te PKokiri’'s administration of grant
programmes, and began a performance audit to eratmeMinistry of Health’s funding
arrangements with Non-Government Organisations CNG. At the request of the
Minister of Health, we also carried out a perforec@raudit of the conflict of interest
procedures of the three district health boardhi@Auckland region, after the successful
judicial review challenge to a major procurementisien by those entities.

Procurement is a specific and significant subsetthed general area of funding
arrangements. It covers all business processesiatsbwith buying, spanning the whole
cycle from identifying needs to disposing of thedguct or completing all the service
requirements. Given that broad definition - andwinge range of public activities that are
achieved through, or supported by, procuremenbmesform - it is an activity that is
critical to the effectiveness and efficiency of pobentities. In the last few years,
procurement has featured more strongly in our dnew@it work, a number of inquiries,
and in some special studies and reviews.

In terms of our annual audit work, we asked ouritausl of government departments,
State-owned enterprises, Crown entities, and saimer @ntities to examine aspects of
procurement as part of the 2006/07 annual audisciSically, we asked these auditors to
review the entity’s procurement policies and sorsgeats of practice, and to report any
concerns.

We also continue to provide ongoing assurance @syoputside the annual audit process,
about specific procurement processes and the dawelat or review of organisational
policies and procedures on procurement to a widgeaf public entities.

Based on this work, we consider that there is cmmable room for improvement in
entities’ procurement policies and practices. Oa plositive side, most entities have
policies and procedures in place, and these psligiere clearly based on the core
principles of value for money, fairness, and opesn8ut more than half of the policies
we looked at in our annual audits needed some wepnent. And in practice we
regularly come across or are asked to provide adwtsituations that fall well short of
good practice standards. (More detail on theseirfgedfrom our annual audit work is
provided in our recent publicatioentral government: Results of the 2006/07 audits
part 4,“Procurement, grants, and other funding arrangesiignt

This is a core area where people expect the otficke active, perhaps because it
combines several of our traditional areas of irsiere money, probity, and the
management of decision-making processes. It is asoarea that has attracted
considerable public concern in recent times, faanegle through several high profile
controversies in district health boards. We aretinamg to expand our efforts in this
field across the full range of our activities.
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The two new good practice guides

For public entities, procurement and the differtigpes of funding arrangements can be a
very confusing area. There is a complex mix ofedléht organisations involved, types of

funding arrangements, and procedural rules andreggants. It is not always clear what

rules or expectations apply when. We often getdsgkestions such as:

* Does it matter whether something is a grant ormdraot? If so, what difference does it
make?

* When does a procurement policy apply? Are thereemjuyvalent rules if it does not
apply?
* Should we manage everything as a contract?

 Should we do anything different if we are contmagtiwith a non-government
organisation?

We have therefore recently updated and reissuedamd practice guide on procurement
(Procurement guidance for public entitieghd have also produced a new guide entitled
Public sector purchases, grants, and gifts: Mangdunding arrangements with external
parties

We use the phrase “funding arrangements to extquagies” to cover the span of
procurement and purchasing (large and small), drarding, and gifts — anything where
an entity is handing public money over to somedse i some form to achieve its goals.
The “someone else” in this transaction might berigage company, a non-government
organisation or charitable trust, an individualaaother public sector organisation.

This more general guide explains the range of fugpdirrangements that public entities
commonly enter into and how to think about whichetyf arrangement suits a particular
circumstance. It aims to clarify:

* how the different processes and expectationsdtteer;
» what the basic principles are; and

* what choices public entities need to make when fiay for, and enter into, any kind
of funding arrangements with external parties.

The procurement guidance sits underneath that ib#enaework and gives more specific
advice and guidance on how to go about purchasouylgy and services and running
procurement processes. The key difference frompoerious work is that the focus now
IS on encouraging entities to think strategicallfhe emphasis is on “doing it smarter”
rather than on compliance with standard processebexklists. The guidance now also
explicitly acknowledges a much wider range of aimstances than straightforward
commercial procurement in a market situation andogrises that general tender
processes will not always be the best way to maaggechase. Tendering often will be a
safe and proven way to ensure a fair process aduo@ ¥a money. But sometimes it can
be counter-productive or involve excessive compgkarcosts. The new guidance
encourages entities to think about their circunttaand to be willing to defend the
reasons why they might do something different imsaircumstances. The focus is on
core principle rather than detailed procedural etqi®ns.
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Two basic questions

In essence, we expect public entities to be abkatsfy themselves, and the public on
two simple questions:

» Are they spending public money carefully?

» Are they properly managing the process for spenitfihg

Spending money carefully involves the ability oé ghublic entity to account for what the
money is being used for, as well as an assessmefiiectiveness, efficiency, and value
for money. Properly managing the process for spgnanoney involves looking at

whether the public entity made decisions lawfullgirly, and in keeping with good

administrative practice, ethical requirements, tedentity’s own policies.

Six basic principles

We have therefore articulated six basic principiesich we think are relevant to the use
of all public funds.

* Accountability — Public entities should be accountable for tpeiformance and be
able to give complete and accurate accounts of thmy have used public funds,
including funds passed on to others for particylarposes. They should also have
suitable governance and management arrangemengda@e to oversee funding
arrangements.

* Openness- Public entities should be transparent in themiaistration of funds, both
to support accountability and to promote claritd ahared understanding of respective
roles and obligations between entities and anyreatearties entering into funding
arrangements.

* Value for money— Public entities should use resources effectjatpnomically, and
without waste, with due regard for the total castd benefits of an arrangement, and
its contribution to the outcomes the entity isrigyito achieve. Where practical, this
may involve considering the costs of alternativepy arrangements.

* Lawfulness— Public entities must act within the law, and trteeir legal obligations.

» Fairness — Public entities have a general public law ohiaa to act fairly and
reasonably. Public entities must be, and must be &ebe, impartial in their decision-
making. Public entities may also at times needotositler the imbalance of power in
some funding arrangements, and whether it is saggmt enough to require a different
approach to the way they conduct the relationship.

* Integrity — anyone who is managing public resources mussaith the utmost
integrity. The standards applying to public sersaamd other public employees are
clear, and public entities need to make clear wineding other organisations that
they expect similar standards from them.

The new funding framework explores what these fplas mean in practice across a
range of different types of funding arrangements across the life cycle of each of those
arrangements. When we put these two dimensionshegehey provide the two axes of a
matrix for some concrete guidance to entities.
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The spectrum of funding arrangements

For those entering into funding arrangements, gpontant first step is to understand the
underlying nature and purpose of the arrangementha expectations are clear and the
arrangements can be structured and managed agieiyri

A commonly used and simple typology asks whether ftmdamental purpose of the
arrangement is to buy, invest, or give to the exdkeparty:

* “Shopping” or “buying” arrangements (procuremen® a form of purchase, and can
range from simple and low-value purchase transagtio major construction or other
infrastructure developments that may be managedigr full and formal procurement
processes.

* ‘“Investing” arrangements often take the form ofngsa and are designed to build
capacity or to support a particular activity oramgsation.

e “Giving” arrangements, along with donations andeotforms of unconditional grants
and payments, are where the public entity provgtesething without any conditions
attached.

Thinking about those three broad groups can helgipentities to clarify the basic
purpose or nature of what they are trying to aahiesth any particular programme of
funding arrangements. However, for practical puegdsis useful to go a step further and
think about the different types of arrangementéiwieach of those broad groups.

Therefore, as a second stage, we have broken proeut into four subsidiary categories:
* major and minor conventional contracts operatingrirordinary market situation; and

* major and minor contracts with a significant redaship dimension (which we term
“relational purchases”).

Similarly, we divide the category of grants intonddional grants and those with only
limited conditions, to distinguish between majonding support for substantial projects
or development activity (which is likely to attrasignificant controls) and more easily
managed or minor grants (which may have fewer ¢mmdi attached).

It would be possible to break down these categduether. For example, we could
differentiate between small simple gifts or donasi@and more substantial grants with no
conditions attached, or between major contracts d@h&a once-only purchases and major
contracts that involve long-term supply chain agements. Equally, it would be possible
to collapse the categories into two major groupgrants and contracts. However, for
practical purposes, we have found it useful to weitk these seven categories.

Figure 1 shows the way in which we divide the gaharea of funding arrangements with
external parties into seven categories.
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Figure 1
The seven categories of funding arrangements with e  xternal parties

Funding arrangement
with external party

"

Purchases ;
(Brocurement Grants Gifts
Conventional Relational 5. Conditional 6. Grants 7. Donations and
purchase purchase grants with limited Eifts
conditions
1. Minor 3. Minor
conventional relational
purchase purchase
2. Major 4. Major
comventional relational
purchase purchase

These are not inflexible categories. One type @regement can blur into the next, and a
funding arrangement with an organisation may haeeral dimensions to it. We and
others have described a continuum or spectrumrahgements, from formal or simple
contracts, to contracts with a relationship foedhspugh to conditional and unconditional
grants and gifts. A highly specified or conditiorgdant can look very similar to a
relational purchase contract. The distinction betwa minor purchase and a major one is
also subjective. Even though the lines betweertéitegories are not solid, it is useful at a
practical level to identify the different types foinding arrangements as a starting point
for guidance on appropriate administration and rgameent.

Figure 2 shows the different types of funding agements as a spectrum, as well as the
guidance documents from the Office of the Audit@n@ral that are relevant to each.
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Figure 2

The spectrum of funding arrangements and relevant O  AG publications

Funding arrangements OAG good practice guldes
Cwarall Procurarmeant Public NGO sansitive
framework private funding expendlture

partnarshlps  arrangements

Minor conventional purchase v

Major conventional purchase g

Minor relational purchase

S

Major relational purchase
Conditional grant

~
b SR

Grant with limited conditions

SRS D

Gift or donation

The seven categories of funding arrangements

Minor conventional purchases

Minor conventional purchases are relatively sefftaratory. All public entities will have

a range of goods and services that they buy rdguthat are of relatively low value, and

that are able to be bought through ordinary praoerg systems. Common examples
include office consumables, such as stationeryatering, or once-only and short-term
contracts for professional or consulting serviddsere will usually be a reasonable range
of suppliers or providers to choose from, so thatirary market-based procurement
techniques and competitive processes are likeheteffective as a way of managing the
price and value for money.

Major conventional purchases

As with the previous category, the presence of feactevely functioning market is the
main factor in a conventional contracting environt& hat means that ordinary market
disciplines can be expected to operate well to mamice and value for money. Major
conventional purchases are high value — possibisthmmillions of dollars. Inevitably,
they carry higher risk to the public entity and ueq a different level of planning,
authorisation, documentation, monitoring, and gan@anagement.

Examples of major conventional purchases includdraots to procure or build capital
assets, information technology contracts, and n@josultancy contracts.

There can be some overlap between this categoryhatdf major relational purchases,
as there is a growing pattern of managing majortracts through more strategic
arrangements such as partnering and project adigarftuch arrangements may have a lot
in common with major relational purchases, evethdéy are developed within a market
context.
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Minor relational purchases

There are two main factors that suggest that ahasing arrangement might not fit the
conventional category, and might be better conadised as having a significant
relationship dimension. They are:

» the absence of an effective or meaningful markeréwide the goods or services; and

* the strategic importance of the goods or servicespf the relationship with the
provider, for the public entity.

These two factors may be present more often folipuntities purchasing goods or
services that are essential to the delivery of ipubdctor (and implicitly non-market)
services, that are highly specialised, or thatprowzvided by non-commercial and public
interest bodies such as non-government organisation

Other factors that might suggest a relational pasehnclude the nature of the goods and
services purchased, the duration of the relatignbtween the public entity and external
party, the relationship between the public entitgxternal party and an end user (such as
a person receiving health care or other socialicesy, and the specialist nature of the
goods or services. For some external parties, thexrg be other policy goals that are
relevant and that would suggest a relational ambroauch as a goal to support the
development of a strong and stable non-governnrgaingsation or civil society sector, or
a goal to encourage strategic relationships odlapacity within some part of the wider
state sector.

In such situations, conventional market-based Bysfer managing a contract may not be
appropriate or particularly effective. It may be mnaiseful to give greater weight to the
relationship or strategic dimensions of the cortead to set up other systems to manage
the dimensions usually managed by competitive ntamezhanisms.

Common examples of minor relational purchases delcontracts to purchase policy or
other advice from specialist advocacy or specitdrast representative groups, highly
specialised professional advice, small and spsedliresearch work, or the supply of
minor health services or a niche product produced d particular and unusual
requirement.

Major relational purchases

The same factors apply to major relational purchia$be main difference between the
previous category and this one is the value or sizeéhe goods or services being
purchased. A larger contract will inevitably reguadditional attention and management
throughout its whole life cycle.

Examples of major relational purchases includedesgial care or other social support
services (where the funding arrangement may neguiawide stability for end users for

many years), major and long-term research contramtssignificant professional or

consultancy relationships.

As already noted, there is an overlap betweencitisgory and that of major conventional
purchases, through the growing use of relationbhged contracting arrangements in
major projects such as infrastructure development.
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Conditional grants

A grant is a funding arrangement that is desigoesbpport an organization or an activity
rather than to buy goods or services. It can opevat any scale, from very small and
localised grants to extremely large grants to suppwjor infrastructure projects. We

have found it most useful to distinguish betweeantg that have substantial conditions
attached and grants that have very few conditi@tker than to focus on the value of the
grant. However, it is likely that a high value gramill require more substantial and

complex conditions.

Conditional grants are where the public entity ng@sathe risk of non-performance by
attaching significant conditions to the ongoing mpant of funds. Common conditions
include:

« dividing a project into stages and releasing fumly as each stage is completed;

* requiring the commitment of other funders to beficored before releasing all funds;
or

* requiring particular project management discipliteebe used, such as regular audit or
the use of only certified or approved personnealamtracted providers.

There may also be conditions that require fundb®dorepaid if they are not used to
achieve the purpose of the grant.

Grants with limited conditions

Grants with only a few and relatively simple cormahs are common when the funding is
relatively small. One example is grants to commugitoups from a fund set up for
specific purposes, such as an environmental psojectd. Another is a fund that people
can apply to if they want to organise an eventdelrate Waitangi Day or similar. Other
examples include scholarship funds or grants t@eupan organisation with a specific
initiative (for example, a community consultatioxeecise) or to build the organisation’s
capacity (for example, by setting up a website).

However, not all grants within this category areaimin some circumstances, grants of
foreign aid, for example, might have limited comais attached, because they are being
provided to another government and it may not h@@piate to impose strict conditions
or reporting requirements in that context. In otb@ntexts, aid funding may take the form
of a grant with substantial conditions, or may beoatract with a provider to deliver a
particular set of services or outcomes.

Gifts

Gifts are self-explanatory. Sometimes public esdijust give money, goods, or time to an
external party. Things that are explicitly callaftsgor donations are easily identified and
should be covered by the public entity’s policysuth matters. We have already set out
our expectations in this area in our good pradigde,Controlling sensitive expenditure:
Guidelines for public entitiesHowever, a grant may sometimes be awarded with no
conditions attached at all. We would categoriseraonditional grant as a gift.
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The life cycle of funding arrangements

At each stage of the life cycle of a funding arement, a public entity needs to think
about what the principles require for that typexingement in that particular context.

The life cycle of funding arrangements is discussedur good practice guides on non-
government organisations, procurement, and patipeesrangements, as well as in the
Treasury non-government organisation guidelinessummary, a life cycle approach

requires the public entity to think about the diffiet stages that the arrangement will go
through. We summarise these as:

» planning for the funding arrangement;
» selecting a provider and agreeing the terms;
* managing and monitoring the arrangement; and

* reviewing, evaluating, and starting over (whererappate).

Choosing an approach to a funding arrangement

As already explained, the basic principles will t@evant regardless of the funding
arrangement’s purpose or type. However, the wayhith they are given practical effect
may vary considerably depending on the form offtimeling arrangement.

It is therefore important for public entities tocte which type of funding arrangement is
appropriate when they prepare the business systastisies, and procedures to support
particular categories of funding, and when theyeentto individual transactions or

arrangements. We have identified some questionselp public entities consider the

characteristics of particular types of transactiand relationships, and identify the most
appropriate category of funding arrangement.

What is the goal?

A public entity should focus on what it is trying &chieve in any particular context. It
should ask, at a very simple level, what the gealith a particular funding arrangement.
Is it a purchasing relationship, where the pubtititg is buying goods or services of some
kind? Or is it essentially an exercise in capabiylding or general support, where the
public entity is assisting an external party witlpaticular activity or project, or with
some part of its ongoing operation? The answehdasd questions will determine which
types of funding arrangements are going to be mpgtopriate — those that are designed
to support purchasing or those that support gramdsgifts.

What is the relationship context?

An important part of the context for any fundingaamgement will be the relationship
background. That background may have sectoral #madegic, market, and end-user
dimensions, as well as the general relationshipvdset the public entity and the external

party.
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Sectoral or strategic context: Is there any general sectoral relationship or exgiat
context that needs to be considered? For examptdrat and local government have
operated a “partnership” relationship for some yeard have shared strategic goals that
might at times inform the way that central governm&inds some local government
activity. Similarly, the Government has a programohectivity for its relationship with
non-government organisations and community orgéinizsiin the social services sector.
This activity aims to give greater acknowledgementhe capacity building and support
aspects of those relationships, and the importah@asuring a sustainable civil society
sector.

Type of organisation: What type of organisation will receive the fundingthough all
types of organisations can feature in all of thedfng categories, there are some specific
relationships that are more common in particuléegaries. For example, relationships in
the “giving” and “investing” categories are much nadikely to involve non-government
organisations and other non-profit bodies than censral organisations. Relationships
with foreign governments may have very few enfobbeaonditions attached and so are
more likely to be grants with limited conditions.elRtionships with commercial
organisations are much more likely to be purchaggacurement contracts of some kind.
Therefore, although the type of body being fundessdnot determine the funding
category, it can indicate the categories that aeerikely to be appropriate.

Length of relationship: Is the funding arrangement long or short term? Bigns short
term, is it part of a longer-term relationship beén the public entity and the external
provider? The continuity of the relationship betwdbe funder and the external party
may be relevant. A long-standing relationship —dwample, with a community provider
of a specialist service — will often suggest tihat ¢ontracting environment will be shaped
by what we have termed “relational” consideratioaher than market factors. Equally,
although an individual contract may be for a shenn and of low value, if it is part of a
long-term pattern of procurement from a single exdeparty, then the public entity may
need to have a system in place to respond to thilative total of work going to that
provider.

Presence of a market:Are there many potential providers of the goodseswices being
sought? Are there many potential buyers? The mibeetere the market, the more likely
it is that the arrangement will be a conventionahtcact using traditional competitive
disciplines to manage price. If there is only ofeupible supplier, then the arrangement
may be better managed as a relational contract.

The end users: The purpose of many funding arrangements is tovelel service or
provide support to individuals needing assistant@ -example, by supporting residential
care facilities or other forms of social suppotrtmiay be important to consider the needs
of the recipients or end users of a service wherkiting about the relationship with the
external party. For example, if the end users efdérvice are going to value long-term
stability highly, then that will affect the way tipeiblic entity should manage the funding
arrangement with the provider. A more long-term atrdtegic approach to quality and
price will probably be more appropriate than thee ud short-term market-based
disciplines.
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Thinking about risk

Identifying and managing risk is a vital part ofydhusiness planning. Public entities need
to think about risk when they put in place busin@sxesses, policies, and procedures to
manage funding arrangements with external par@sswell as when they consider
entering into any individual funding arrangementiriking about risk will help a public
entity to make appropriate decisions on how to cttime and manage funding
arrangements both at a system and individual level.

Control: What level of control does the public entity wameothe detail of what is done
and the outcome? Are there significant requirememtsund the quality of what is
delivered? In general, the greater the level oftrobrthat the public entity seeks or
expects, the more likely it is that the relatiopsiwill be a highly specified and
contractually enforceable conventional or relatignachasing arrangement. If significant
control is not needed or appropriate — for examplecause of the autonomy and
governance arrangements of the external partyrarg grrangement may be better.

Performance and consequenceswWhat happens if the external party does not do wghat
intended? Is the intention to create legally erdalte performance or delivery
obligations? If the intention is to make the praritegally accountable for delivering the
contracted goods or services, then it is moreyikeht the relationship should be set up as
a contractual purchase arrangement where the padiewithhold payment or go to court
to seek remedies for non-performance. In a grdatioeship, the consequence of non-
performance is likely to be an end to the curramiding arrangement, reputational
damage, and a reduced ability to obtain similardéurin future. There may be an
obligation to return funds not used for the purpotehe grant. However, the external
party may be less accountable for the quality eailef what is being produced with the
funding.

Tolerance of risk: What level of risk is the funding public entity peeed to tolerate?

What level of risk does the particular activity ig@ Within a grant framework, higher

risk may lead to a more structured arrangementy wibre conditions attached to the
ongoing release of funds. Within a purchasing cdnteigher risk to a public entity may

sometimes lead to a greater emphasis on strategiaedationship aspects, and might
therefore push the contract into the relationakegaty. The closer interaction of a
relationship-based approach can sometimes be @kemgay of managing risk to an

acceptable level.

Sustainability: If the government or the public entity has a loegyt interest in the
viability of the external party, or the sector omnket it operates in, that interest may
affect how the public entity approaches the refatiop as a whole and any particular
funding arrangement. It is likely to affect howdefines and manages risk, because risks
to the external party’s viability may also be sasmisks for the public entity.

Value

The other aspect of the strategic context thatrdesespecific mention is the monetary
value of a funding arrangement. It is common sehse¢ high-value contracts should

attract more attention, at every stage of thedr d¢ijcle, than contracts for small amounts.
At this broad level, high value is one simple iradar of risk.
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The definition of high and low value funding arrengents will differ between public

entities, depending on the nature of their acesgitand budget. However, in any public
entity, policies and systems should support ancambr that tailors the level of planning,
documentation, and monitoring to the financial gigance of the arrangement for the
public entity.

Generic expectations for all funding arrangements

There are some matters that are so fundamentalliicpsector administration that they
are generic expectations for all categories of iigpdarrangements. Our generic
expectations are:

e any proposed use of public funds should be forphklic purpose or goals of the
public entity — that is, it should fit with the @mts overall strategic and business
planning;

» for government departments, all funding arrangememist be within the scope of the
relevant appropriation, which sets the terms onctwhrarliament has authorised the
use of public funds;

* individual funding decisions must fit within the dget of the public entity, and must
have appropriate justification for the cost of gagticular funding arrangement;

* delegations of authority should be in place witlanpublic entity, and spending
decisions must be taken at the right level in kegpiith those delegations;

« all funding arrangements should be managed in kgepith a public entity’s policies
and procedures unless there is a documented deciatothe right level, to do
something differently;

« all those involved in making decisions or manadungding arrangements must act in
keeping with the state sector code of conduct oy aquivalent sectoral or
organisational documents setting ethical standards;

e systems must be in place to ensure that all thegelved in making decisions or
managing funding arrangements appropriately idgntifanage, and record conflicts
of interest; and

« record-keeping systems should be in place to stupgibective decision-making,
monitoring, and management, and to enable the qudtitity to be open and
accountable.

Some practical considerations

The principles are deliberately at a high leveleyare a starting point, and a reminder of
the basic obligations on those spending public moleany particular public entity or
situation, they need to be applied flexibly andcgically, to achieve the goals of the
public entity or of the particular funding arrangamh through the most sensible means.
We have previously described this as taking abisked approach.

For example, the principle of accountability atsisiplest means that a public entity has
to be able to explain what public money has been disr. For a very minor and simple
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purchase, this may require no more than a recei bottle of milk or a note on the back
of a taxi receipt recording the purpose of thedltaor major contracts, such as for a new
information technology system, much more would beded to reflect the same principle,
such as fully developed business cases, formalmented approvals at the appropriate
level, detailed contracts, ongoing and systematmnitaring of progress under the
contracts, and full documentation of the whole prement process.

When deciding how to give effect to these prin@pie any particular situation, public
entities should consider:

* The goal- It is important for the public entity to focua what it is trying to achieve.
Process should not dominate at the expense oluticerne.

» Simplicity and proportionality — The requirements put in place for the funding
arrangement should be as simple and practical ssilpe, considering the amounts
involved, the complexity, and the level of riskidtappropriate to consider compliance
costs for the parties, and seek to reduce themengassible.

* The context— The arrangements need to fit with the overatitext of the funding
arrangement, including any more general relatignéat the external party has with
the entity or with other relevant government orgations. For example, a funding
arrangement between a department and a non-govetrorganisation may need to
take account of any general government policy datiomships with the community
and voluntary sector.

* The risk — Public entities need to identify risks in or anduhe funding arrangement
and to consider how to manage those risks. Thigldhwt be seen as encouragement
to be overly risk averse. The key is to get théatrigalance between risk and expected
benefit, and to do so consciously.

» The nature of the parties— The needs and standards of public entities exXample,
for accountability or transparency — may be quiteeent from those that the external
party usually encounters. Equally, the externatyymmeeds may be quite different
from those of the public entity. For example, a4gorernment organisation may have
unique obligations to constituent groups or memb&slationships are likely to
proceed more constructively and effectively if epelnty understands the needs of the
other and the consequences of those needs for them.

Putting it all together

The Office of the Auditor-General has put together:

* The basic principles;

* The different types of funding arrangements;

» The life cycle of the funding arrangements;

* The advice on choosing an appropriate type of gearent, and

* The practical guidance on how to go about manatfieg@rrangement.

The result is a relatively comprehensive matrixchihgéets out some default expectations
and guidance for each stage of each type of fura@irapngement. A copy of that matrix is
published with the good practice guide and acconegahis paper.
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The expectations set out in that chart are nosruwe fixed things that we would expect
every entity to do every time. Rather, they aimgiee entities a sense of the types of
things that might be done to give effect to thesponsibilities at each stage of the
process. They need to be seen alongside our priexgectation, which is that we expect
public sector entities to be thinking about theumatof their responsibilities and the role
that different types of funding arrangements havéheir work, and to have developed
their own strategies and policies for how they gmng to manage that activity

appropriately. We also expect them to be thinkipgua what the principles might require
in any particular circumstance, taking into accdahat wide range of practical factors.

For public lawyers, this should be starting to sblike familiar territory. When we audit
or inquire into an entity’s activities in this are@e are looking to see if it had sensible
reasons for what it was doing. That is not toodamy from the judicial review test of
reasonableness. We are also looking to see whigthad taken adequate account of the
public sector basics of accountability and goodcess — in the public law world that
touches the same bases as checking whether aotesias made fairly and according to
law. So we too, ultimately, are another check oretiver public power is being exercised
fairly, reasonably, and according to law.
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Summary of features of, and expectations for, the different categories of

Type of funding
relationship

Features that
indicate this type of
relationship

Common examples

General
expectations:
planning stage

General
expectations:
selection stage

General
expectations:
monitoring stage

General
expectations: review
stage

Sources of guidance

funding arrangements

Minor conventional purchase

Legally enforceable ebligations to
deliver.

Likely to be an effective market.
Low or moderate value.

May be unplanned or ence-only
purchase.

Consumables, such as stationery.

Once-only professional or
consultancy services.

Any planning, decisions, and
approvals follow the entity’s
policies and procedures.

Selection process may vary (direct
negotiation, quotations, preferred
suppliers, closed tenders) but will
involve periodic reference to the
market.

May be standard form contracts, or
little negotiation of terms.

Decumentation of agreement.

Possibly periodic payments,
dependent on performance.

Monitering through normal office
systems for processing receipts and
invoices.

Periodic review of satisfaction with
suppliers.

Procurement guidarnce for public
entities

Principles to underpin management
by public entities of funding to nen-
government organisations

Mandatory Rules for Procurement
by Departments.

Major conventional purchase

Legally enforceable obligations to
deliver,

Likely to be an effective market.
High value.

High risk.

Possibly long term.

May have alliancing or partnership
characteristics.

Capital assets.
IT systems.
Major consultancy services.

Formal planning and project
systems put in place to manage
the contract process.

Suitably skilled staff assigned.

Legal advice on process and
contract as needed.

Competitive selection process
(preferably open tender).

Formal processes with procedural
safeguards.

Negotiation of specific and detailed
terms and conditicons.

Full formal documentation of
contract.

Systematic oversight.
Comprehensive reperting.

Payments dependent on
performance.

Pregrammed review well before
contract expires.

Procurerent guidance for public
entities

Frinciples to underpin management
by public entities of funding to non-
government organisations

Achieving public sector outcomes
with private sector partners
Mandatory Rules for Procurement
by Departments.

Minor relational purchase

Legally enforceable obligations to
deliver.

tay not be an effective market.

tay be a leng-term relationship
between the parties, even if specific
contract is limited.

Provider may be highly specialised.

Policy advice or peer review services
from an advocacy group.

Specialist professional advice.
Research.
Minor health services.

Any planning, decisions, and
approvals follow the entity’s policies
and procedures.

A key person assigned te manage the
particular funding arrangement.

Early liaison between the key
person and any others in the public
entity involved in managing the
relationship with the external party.

Selection process may be limited if
no effective market, or if urgent and
specialist goods or services needed.

May be no negotiation of terms, or
use of standard form contracts.

Documentation of agreement,
possibly through an exchange of
letters.

Payments dependent on
performance.

Periodic review of purchasing
experience and satisfaction.

Periodic discussion with external
party about mutual needs and
satisfaction.

Procurement guidance for public
entities

Princdples to underpin management
by public entities of funding tonen-
goevernment organisations

Mandatory Rules for Procurement by
Departments.



Major relational purchase

Legally enforceable ebligations to deliver.
May not be an effective market.

Likely to be a long term and substantial
relationship between the parties.

Critical supplies or services.
High risk.

May have alliancing or partnership
characteristics,

Residential care services.
Major research programme.
Ongoing professional advice.

Planning, decisions, and approvals at
a level appropriate to the scale of the
contract.

Suitably skilled staff assigned.

Early liaison between the key person and
any others inthe public entity involved
in managing the relationship with the
external party.

Legal advice on process and contract as
needed.

Assessment of risks and relationship
context.

Selection process more likely to involve
direct negotiation than competitive
systems.

I no effective market, may use other
approaches to determine price (for
example, epen beok, benchmarking
components, or independent peer
review).

Clear documentation of agreement and
what is being funded.

Systematic oversight.

Reporting requirements tailored to
situation.

Periodic payments, dependent on
performance. For long-term contracts,
periodic review to ensure that the
rationale for the arrangements continues

to apply.
Programmed or regular review to check

the purpose still relevant, satisfaction of
both parties, price, and any other issues.

Procurement guidance for public entities

Principles to underpin management
by public entities of funding to non-
government organisations

Achieving public sector outcomes with
private sector paitners

Mandatory Rules for Procurement by
Departments.

Basic principles

Accountability - Openness « Value for money « Lawfulness « Fairness - Integrity

Conditional grant

Supports a “public good” activity,
organisation, or project.

Limited ability to legally enforce
performance.

Funding is staged; tranches released
as milestones achieved.

Significant conditions attached (for
example, commitment of other
funders, procedural checks).

Often not a commercial body.

Support for major development
projects (for example, a community
facility).

Research grants.

Ongoing support for a public interest
activity or organisation.

Process to check that purpose aligns
with entity’s business or functions.

Organisational policy and business
planning to develep systems and
criteria for considering applications or
requests.

Systematic process for considering
applications or requests against
criteria.

Specific assessment of the basis for
the amoeunt of the grant sought.

Clear documentation of terms of the
grant and what is being funded.

Clear and appropriate conditions set
te manage risk and ensure suitable
accountability.

Regular reporting or other checks

(at an appropriate level) to assess
progress and whether further funds
should be released, to enable funder
Lo assess success.

Payment may be in advance of
delivery/performance but could be in
stages to manage risk

Full reporting of achievements
against the purpose of the grant.

Frinciples to underpin management
by public entities of funding to non-
government arganisations

Grant with limited conditions

Supports a “public good” activity,
organisation, or project.

Limited ability to legally enforce
performance.

Any obligations likely to be around
process and reporting.

Unlikely to be a commercial bedy.

May involve a relationship with
another government.

Foreign aid.
Environmental grant.
Minor research.

Support for specific purpose
initiatives (for example, setting up
a website for a community group).

Process to check that purpose
aligns with entity’s business or
functions.

Organisational policy and business
planning to develop systems and
criteria for considering applications
or requests.

Systematic process fer considering
applications or requests against
criteria.

Specific assessment of the basis for
the amount of the grant sought.

Clear documentation of terms
of the grant and what is being
funded.

Some clear and appropriate
conditions set te manage risk and
ensure suitable accountability.

Payment may be in advance of
delivery/performance but could be
in stages to manage risk.

Possibly some ongoing reporting
or menitoring arrangements,
depending on risk, scale, and
nature of the relationship, to
enable funderto assess success.

Some reporting of achievements
against the purpose of the grant.

Frinciples to underpin mandagement
by public entities of funding to non-
government organisations

CONTROLLERA®AUDITOR-GENERAL

Tumuaki o te Mana Arotake

Gift or donation

No obligations attached.
Usually very low value.
Unlikely to be a commercial body.

Business gifts.
Gifts te build relationships.
Cultural courtesies.

Marketing and public relations
giveaways.

Koha.

Authorised in accordance with
entity’s policies.

No application process.
Voluntary.

May be a tangible gift, or money,
ortime.

No reporting by recipient.

Recording through normal office
systems for miner expenditure.

Centrolfing sensitive expenditure:
Guidelines for public entities






